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April 22,2005 Docket No.: T-03471A-05-0064 

Anzona Corporabon Commission 
DQCKETED 

APR 2 5 2005 

Re: Your Letter of April 8,2005 Concerning Vistancia Communical.ions, L.L.C. 
(Vistancia”) 

Dear Ms. Scott: 

We are the attorneys for Vistancia and received your Apnl 8,2005 lettti;i on April 12, 
2005. In rhe letter, you asked that we provide Staff an explanation as to why “$’istancia is not 
acting as a public service corporation under h-izona law.” As stated previous1 :I, on the express 
understanding that this letter is not a consent to Commiss ton jurisdiction over ‘I/ istancia, we are 
providing this response to Staff’s request. 

Article 15, Section 2 of the Constitution, as relevant here, defines a pi1jJic service 
corporation as ‘‘[a]ll corporations ocher than municipal engaged.. .in transmitth~: messages or 
furnishing public ... telephone service ...” Vistancia does riot rransmit messages md it does not 
f d s h  public telephone sewice. It neither owns nor has it constructed any t d  xmnmunications 
facilities which would allow it to conduct either activity. No consumer receilitx or will receive 
telecommunications services fiom Vistancia. In short, it simply does not concli.~ct any ofthe 
activities nor does it have the capabilities necessary to raider it a public servic 2 corporation 
under Article 15, Section 2. 

Instead, Vistancia grants easements to thhl-party communications ser,r:.ce providers 
which Eurnish telecommunications services in the Vistancia development. la lhat regard, 
Visfancia is no different than any other private property owner which grants r ights to utility 

http://WWQi.GKNEI.COM


t 6 0 2 5 3 0 8 5 0 0  T-300 P 003/003 F-118 Apr-22-95 02:49pn From-Gal laoher 11 Kennedy 24805 

4 -  

-~ ~ 

Maureen Scott 
Apnl22,2005 
Page 2 

providers to construct facilities and furnish service. Any providers granted easement dghts, of 
course, must be properly certificated and meet all of the rcquirements of the Ccmmiission and 
other relevant regulatory agencies in order to provide senice. 

As stated previously, however, Vistancia does not iransmit messages IPCI~ fiunish public 
telephone service. To conclude on these facts that Vistancia is a public service corporation 
would be an “invasion of private right” and an exceptionally “strained construc:-tion” of the 
Constitution-both of which have been rejected repeatedly by the Arizona coum. Southwesr 
Gas Corp. v, Ariz. Gorp. Com’pl., 169 h z .  279,286, 818 P.2d 714, 721 (App. ’ 991);driz. 
Corp. Corn ’ut. v. Nicholson, 108 Ariz. 3 17,32 1,497 P.2d 8 15,8 19 (1 972); and i7eneraZ Alarm v. 
Underdown, 76 Ariz. 235,238,262 P.2d 671,673 (1953). 

Very truly yours, 

GALLAGHER & KENNEDY, 1’ I$.. 

By: 
Michael M. Grant 

imVfG/plp 
17805-111 265857 


